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Abstract 

The article raises issues related to the lack of effective mechanisms for protection of 

the rights of victims of crime under the Bulgarian Penal Code. The author discusses the 

shortcomings in the criminal proceedings and how the application of the norms for protection 

of the accused's consignment in the commission of the crime, in fact, limits the right to defense 

of the victim. An overview of the existing regulation of the problem in the European legal 

system has been made. Finally, the author examines the contradictory case law and how it in 

itself restricts the victim's right to a fair trial. 
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Introduction 

The insufficient guarantee for protecting the rights of crime victims /victims of crime/ 

from the people, brought to criminal liability, is one of the current outstanding questions for 

the criminal justice in the Republic of Bulgaria. Its disputed character and the complicity of 

these matters are due to the necessity to find the balance between protecting the rights of those, 

brought to criminal liability and those that are victims of the crime. It can be noted that there 

is an increasing tendance to change the paradigm of criminal proceedings aimed at focusing 

more on the rights of the victims and of those harmed by the crime. 

According to the Interpretative Decision of the SCC № 1 / 04.02.2013. it is established 

that there is contradictory case law on the application of the legal provisions related to the fate 

of the civil claim, duly accepted for joint consideration in the criminal proceedings, upon 

occurrence of any of the grounds for repayment of the criminal prosecution, specified in Art. 

79, para. 1 of the Penal Code. The Decision states that the latter Art. is reduced to two main 

statements: first, the court must rule on the civil claim, regardless of the grounds for repayment 

of the criminal prosecution against the defendant and second - after the termination of criminal 

proceedings due to any of these grounds, the court can not deals with the accepted civil claim.  

The issue of considering the civil claim in criminal proceedings, when the grounds for 

repayment of the prosecution - expired statute of limitations, subsequent amnesty or death of 

the perpetrator, must be clarified in accordance with established in theory and practice the 

principles of the legal nature of civil claims in criminal proceedings, in compliance with the 

new rules for the status of the victim 3 of a crime, introduced by the Criminal Procedure Code 

/ prom. SG, no. 86 / 28.10.2005, in force since 29.04.2006 / and respect for the international 

acts and the decisions of the European Court of Human Rights / ECHR /, related to their 

implementation. 

For the first time in the new PPC / prom. SG, no. 86 / 28.10.2005, in force from 

29.04.2006 / the person who has the capacity of a victim of the crime is brought out as a separate 
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figure in the pre-trial phase of the criminal proceedings, in view of the systematic place of 

Chapter Eight, Section I of PPC in Part One „General Rules“ of the Procedural Code, 

containing the regulations of all other subjects in criminal proceedings. 

Its status is also exhaustively regulated. Upon an explicit request of the victim to 

participate in the investigation, he/she shall use the provisions of Art. 75 of the PPC rights - to 

be informed about his/her rights in the criminal process, to receive protection for his/her 

security and that of his/her relatives, to be informed about the course of the criminal 

proceedings and to participate in it according to the PPC, to make requests, remarks and 

objections, to appeal against the acts leading to the termination or suspension of the criminal 

proceedings, to have a trustee. 

It is a noticeable tendency in the criminal process the change of the new paradigm and 

its objective to focus on the rights of the victims of the crime. For a long time now the rights 

of the crime victims and their effective legal defence has been a keen topic of interest for the 

criminal law and theory and practice of criminal proceedings. According to the Criminal 

Procedure Law currently in force the role of the defendant holds a central place in the criminal 

proceedings and the defendant has a set of certain rights - relatively better secured by the 

corresponding procedural guarantees than those of the crime victims. In this respect we need 

to emphasize that the issue – of the victims of crime is the focus point of attention for the 

European Union institutions and occupies a leading role in the its work plans. It’s not a 

coincidence that this issue is settled by way of the institutional triangle – European commission 

– European parliament - Council of the European Union in accordance with their competences 

laid down in Art. 288 from the Treaty of the European Union2. 

Relationships between people are built on their personality and behaviour, moral and 

law and are based on their human desires and strives. In most cases desires and strives are 

connected to generally accepted values but also tend to vary with the changes in the routine of 

everybody’s’ life that occur in the way of development. On the other hand today’s society is 

facing one very dynamic social and economic situation, which causes the origin of many 

contact points between people. Based on this the relationships that get formed are complicated, 

multi-layered, interconnected, and are regulated by many and different legal divisions. One of 

the most delicate and problematic spheres to regulate is the one with criminal law relations. In 

theory it is unambiguously accepted that criminal law relations occur on the occasion of 

criminal act and its subjects are the state and its institutions that have the power to act in order 

to impact the legal status of the criminal on one hand and the crime victim on the other hand.  

Criminal law relations are regulated by the norms of the criminal law, whose system of 

norms is committed to protecting the society by regulating the behaviour of the subjects of 

social relations. The latter regulation is connected to imposing sanction consequences when 

committing socially dangerous crimes enlisted in the laws, which are declared as crimes 

according to the criminal codes that are currently in force. Criminal responsibility incorporates 

three basic authorities of the state and these are: to judge the criminal, to execute the sentence 

and to treat him/her according to the sentence. The content of the last authority incorporates 

two interconnected elements - on the one hand, lawful restriction of the rights and on the other 

hand, the negative public assessment which results in registering the sentence in the criminal 
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record certificate. And because people are seldom completely isolated in the society as we form 

and maintain relationships with family, friends and colleagues the criminal liability enforced 

in its full spectrum is never by itself. It comes and affects not only his/her attitude towards the 

relationships in the society but also the society itself with the circle of relations of the convicted. 

The criminal liability enforced upon the perpetrator is initiated because of the crime 

he/she accomplished and is not on its own and some kind of ”vendetta” towards him. On the 

other hand the rights of the perpetrator of the crime are well guaranteed during all stages of the 

trial. This is valid even in the pre-trial phase when the perpetrator becomes defendant and much 

more during the trial when he/she becomes a party to the legal trial and takes part in it within 

the conditions of adversarial proceedings. The practice of the European Court of Human Rights 

in Strasbourg has accepted in multiple cases that the rights of the perpetrator do not originate 

solely upon his/her formal introduction as defendant to the trial, but can also begin at a much 

earlier stage. According to the court a person shall be considered a defendant at the beginning 

of the investigation towards him/her – for instance personal search, criminal examination 

(check–up) and others of the kind. From this moment onwards the defendant shall have legal 

rights to defend his/her rights and lawful interests. In the current version of the actual Bulgarian 

Criminal Law Proceedings and together with the imposed by the European Court of Human 

Rights practice the figure of the defendant is created – the person brought to prosecution (be it 

respondent or defendant depending on the different stages of the trial), who has plenty of legal 

instruments to actively organize his/her legal defence. As a result of all this and based on the 

huge possibilities to defend the person brought to justice the crime victims have not enough 

legal instruments to defend their rights and lawful interests and this leads to contradiction with 

some basic principles, one of which is the rule of law principle stemming from the Constitution 

of Republic of Bulgaria, the principal of protection against criminal violation of one’s rights, 

the rights of the citizens, the established state legal order, proclaimed in the Criminal Law, the 

principle of equality of citizen in the criminal proceedings within the framework of adversarial 

proceedings and equal rights of the parties and last but not least – the principle of cae 

adjudication within a reasonable timeframe. In this way a recognisable balance is created in the 

legal opportunities for defending the rights of the defendants on the one hand and the rights of 

victims of crimes on the other hand. In my opinion and without claiming to be exhaustive on 

the subject some of the most evident differences that lead to misbalance in the options for 

protecting the rights of both defendants and crime victims are some of the listed below: 

We shall start firstly with the excessive formalization of the legal prerequisites for 

securing the possibility of thorough and effective protection of the respondent upon his/her 

choice during the pre-trial phase and of the defendant during the court proceedings. This leads 

to substantial delays in the court proceedings, in securing the timely defence of the crime 

victims and even when the rights of the crime victims are protected in many cases it comes too 

late and because of this delay it is ineffective. In the first place this is due to the option allowed 

by the law to delay different acts during the pre-trail and the actual trial. The option for the 

respondent and respectively the defendant to change his advocate in the trial and pre-trial is 

practically unlimited.  In many of the criminal proceedings the defendant speculatively uses 

his/her lawful right to change the advocate in order to delay certain acts like – appearing in 

front of the court as a defendant and following this - for interrogation, reviewing materials of 

the case, taking part in the investigation in those areas where he/she is allowed. The stage of 

the criminal proceedings is not in any way different – on the contrary – the situation is nearly 

identical. By using the well-known to all practicing lawyers phrase „insurmountable 

differences regarding the line of defence” the laws allow repetitive changes of advocates by 

cancelling one and delegating authority to a new one in which case the new one in most cases 

requests a delay in the trial in order to familiarize himself/herself with the materials on the case 
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and better organize the defence of the defendant. It is true that criminal proceedings are inter 

partes and their timely termination within a reasonable timefame should not be affecting the 

options of the defendant and the crime victim for receiving the adequate defence. However, the 

latest regulations in the Code of Criminal Procedure give lawful opportunity for the 

defendant/respondent to manage the trial in the most favourable direction by delaying it 

considerably and thus preventing the crime victim to get his/her rights and lawful interest 

protected. To illustrate the above listed statements here are the provisions of art. 247, par. 1, 

item 3, where the defendant’s participation in the dispositional meeting is appointed as 

obligatory and his/her failure to attend, no matter the reason, leads to the cancellation of the 

meeting and rescheduling for another date. Such an option to postpone a court meeting is also 

provided by provision in paragraph 3, art. 287 from Code of Criminal Procedure where it is 

stated that in case of a change in the prosecution, the court shall postpone the court meeting in 

case the parties need to prepare for the new prosecution. Another well-known situation to all 

working lawyers is that when a court meeting needs to be rescheduled because the advocate 

has to participate in another court meeting at the same time. This is another option given by the 

Bulgarian Code of Criminal Procedure to postpone a court meeting, taking into consideration 

only the rights of the defendant, but not those of the victim of the crime. A further exemplary 

situation is in the pre-trial phase when the case gets delayed because even if not so often the 

advocate of the defendant has to reschedule the court meeting because of other appointments 

at the same time, but at another location. 

Another example is returning the cases from appellate or cassation to lower instances 

instances which also delays the criminal proceedings and as a result less attention is paid to 

protecting the rights and lawful interests of the crime victims. The focus in this case rather than 

being on the victim of the crime is on eliminating the violations in the criminal process that 

lead to limiting the possibilities of defending the rights of the defendant,  which in many cases 

is an absolute formality and does not exist in reality. However, because of the existing 

formalism in criminal proceedings this situation cannot be avoided in the trial despite the 

court’s commitment for timely closing of the criminal proceedings. 

It is worth mentioning that any delay that occurs in the criminal proceedings is always 

affecting in a bad way the defence of the crime victims’ rights and even more  - in most cases 

it not only cause detriment to the defence of the crime victim, but is definitely an advantage for 

the defendant. There are many cases known in practice when because of witnesses’ death and 

lack of remembrance of important facts by other witnesses the case is closed by acquittal simply 

because a conviction cannot be grounded on assumptions while for reaching acquittal it is 

enough to spread suspicion in the indictment of the prosecutor. The latter is easy to achieve 

when there is a case of death among the witnesses or when important facts cannot be clarified 

with sufficient certainty by other witnesses. Because of this and as a conclusion I think it is 

right to say that any delay in the crime proceedings no matter if it favours the culprit (or the 

defendant in that respect) is always detrimental for the victim of the crime. It is one of the 

factors that contributes to the misbalance in the possibilities to protect the rights of the crime 

victims and opens the door for the culprit or defendant to the unlimited possibility to protect 

himself/herself, who in many cases will deceitfully take the chance to use it.  

The next issue in line to be mentioned is that according to art. 124 from Bulgarian Code 

of Criminal Procedure, the prosecution and the sentence cannot be based solely on the 

testimony of the witnesses, given by the regulation of art. 141 or 141a, namely interrogation of 

a witness with secret identity (which proves to be one of the ways to secure the protection of 

the witness, who in many cases is also one of the victims of the crime) and also of an undercover 

officer. This regulation includes the idealistic legislative idea that the person considered to be 

the respondent has to have the option to defend his/her rights and lawful interests and at the 
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same time be protected against „the Inquisitorial” crime proceedings based solely on the 

testimony of witness with secret identity or testimony of an undercover officer. Despite the 

good legislative intention a legislative regulation is created that additionally increases the 

misbalance in proceedings providing more options to predominantly protect the respondent and 

much less the victim of crimes. Not only this but the regulation also detriments the rights of 

the crime victims in two different aspects.  First of all it is impossible to keep the identity of 

the crime victim secret and this by itself infringes on his constitutional right to have his/her 

rights and legitimate interests protected as well as the right to participate in the criminal 

proceedings, which must be conducted in the conditions of adversarial proceedings. This also 

contradicts the constitutional principle of the rule of law and contributes to the ineffective 

protection of the victim of crime, who, if afraid and feeling threatened, cannot keep his/her 

identity a secret. This also contributes to the fact that some of the committed crimes are 

classified as latent, undeclared criminal activity. Second of all this provision also undermines 

the ability of the victims of the crime to be protected by the means, given by the criminal 

proceedings which could lead to a conviction of the perpetrator of the crime, whose sentence 

would fully protect the rights of victims of crime. This limits the ability of victims of crime to 

participate equally and adversarially in criminal proceedings, as in practice their testimony 

cannot be the only evidence against the person prosecuted, as the accusation and the sentence 

cannot be based on them alone.  

The infringement of the adversarial principle of criminal proceedings, based on the 

above provision is the second aspect which outlines the violation of the right to protection of 

victims of crime and the creation of a privileged position to protect the rights of the person who 

has been prosecuted. 

It is well known to all citizens that the Constitution of the Republic of Bulgaria does 

not allow any restrictions of the rights or privileges, based on race, nationality, ethnicity, sex, 

origin, religion, education, beliefs, political affiliation, personal and social status or property 

status. (according to art. 6 of the Constitution of the Republic of Bulgaria). On the other hand, 

in the specific case with the provision of Art. 124 of the Code of Criminal Procedure a 

privileged position of the person brought to criminal responsibility at the expense of the victims 

of crimes is allowed and leads to the restriction of the right to protection of the latter. A 

privilege is created on the basis of acquiring the procedural capacity of “respondent” for the 

pre-trial proceedings, respectively a “defendant” in the court phase. Another provision of the 

current Bulgarian Criminal Procedure Code, which leads to a restriction of the possibilities for 

protection of the rights of the victims of crimes, giving precedence in ensuring the protection 

of the rights of persons brought to criminal justice is that of Art. 281, para. 3. According to it 

under the conditions of art.. 281, pp. 1 – 6 of the Code of Criminal Procedure the testimony of 

a witness given before the bodies of the pre-trial proceedings may be read only when and if the 

accused and his defence counsel have been present in the interrogation when the testimony was 

given. It is clear that the legislative idea was to ensure the possibility for the accused and his 

defence counsel to participate in the criminal proceedings in a direct manner, such as their 

direct participation in the interrogation of a witness. However, this provision in no way 

contributes to the protection of the rights and legitimate interests of victims of crime. This 

provision is, to put it mildly, discriminatory against the victims and even against the pre-trial 

authorities leading to the evidence collected by them being practically worthless when the 

person prosecuted and his/her defence counsel have not participated in the interrogation. In this 

case, the legislator has chosen to helpfully credit with more trust the person prosecuted and his 

defence counsel instead of the civil servants conducting investigations and ensuring their 

comprehensiveness, objectivity and completeness, as well as the disclosure of the objective 

truth. The legislator openly shows to the public his distrust and prejudice against the pre-trial 
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authorities, which not only reflects publicly on the trust granted to the latter, but also ruins the 

opportunities for protection of victims of crime while at the same time provides a limitless and 

biased opportunity to ensure the protection of the persons being prosecuted. 

To this already established imbalance also contributes pp. 4 of Art. 281, which in turn 

further restricts the ability to read witness statements, given in front of the pre-trial authorities 

when the person prosecuted and his defence counsel have not been present, only up to the cases 

of art. 281, para 1, items 1-2 of the Code of Criminal Procedure. Here again, all the arguments 

listed in the previous paragraph can be repeated one more time. 

The last procedural norm, which contributes to the already existing imbalance in the 

possibilities for legal protection of the rights of victims of crime, regarding the interpretation 

of the interrogation of witnesses, is the provision of para. 8 of Art. 281, in which it is stated 

that the conviction cannot be based only on amtestimony read under para. 4 of the same article. 

As can be stated again, this constitutes a legislative „devaluation“ of the evidence, collected in 

the course of the pre - trial proceedings by its authorities (most often the investigating police 

officers or investigators) at the expense of ensuring the apparent adversarial nature of the 

criminal proceedings during which the main role occupies the court phase. Indisputably 

however the meaning of the current Criminal Procedure Code is to provide an opportunity to 

protect the citizens of the Republic of Bulgaria, including victims of crime, and rather not only 

those brought to justice whilst demonstrating an obvious disinterest in the possibilities of 

protecting the rights of victims of crime.  

It is good to know that regarding the imbalance in the possibilities for protection of the 

rights of the victims of crimes and the persons brought to criminal justice the provision of art. 

371, item 1 of Criminal Procedure Code is also valid. According to this provision „at the 

preliminary hearing of the parties the defendant and his defence counsel, the civil plaintiff, the 

private prosecutor and their trustees may agree not to question all or some witnesses and 

experts, and when announcing the sentence to directly use the content of the relevant protocols 

and expert opinions from the pre-trial proceedings”. At first sight, that provision in no way 

affects the possibilities for protecting the rights of victims of crime. But all lawyers actively 

working in the system are well aware that it is possible in a shortened court investigation under 

Art. 371 item 1 of the Criminal Procedure Code to reach an acquittal. In this sense, if the 

prosecutor did not observe the pre-trial proceedings strictly enough and because of this the 

same has „omissions or weaknesses“ it is quite possible when requesting an abbreviated court 

investigation under item 1 of art. 371 of the Criminal Procedure Code to reach an acquittal. 

This occurs whether or not the „omissions or weaknesses in question“ were found by the civil 

plaintiff and the private prosecutor and their trustees and whether or not they did not disagree 

with the conduct of an abbreviated court investigation, because their opinion in connection with 

the defendant's initiative to conduct the abbreviated cour investigation is not binding on the 

court. This principle is adopted in Interpretative Decision № 1/2009 under Interpretative Case 

1/2008 from General Meeting of the Criminal Colleges of Supreme Court of Cassation. This is 

another example of a norm of the current Criminal Procedure Code, in which the defendant 

was given a legal opportunity to organize the line of defence in his/her own interest, which 

possibility he may exercise independently and without consent, and even with the unambiguous 

disagreement of victims of crime, who in this case may have the procedural capacity of a 

private prosecutor or a civil plaintiff. This norm again undermines the possibilities for 

protection of the rights of victims of crime and shows the real imbalance and excessive 

„legislative concern“ towards persons brought to criminal justice. 

And last but not least we should mention the contradictory practice of the courts. There 

is a certain group among the judges in the Republic of Bulgaria who accept that upon filing an 

indictment and initiating court proceedings an agreement may be concluded between the 
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prosecution and the defendant and his defence counsel for a crime that is less punishable and/or 

not qualified, provided that the indictment indicates a more seriously punishable or qualified 

constitution of the same crime. There are other judges who believe that the proposed agreement 

contradicts the law and therefore should not be approved. 

We can definitely say that the first opinion is more correct. The main argument in 

support of the above is that that as soon as the court can find the defendant guilty of a less 

punishable offense of the same crime, by acquitting him/her for the more seriously punished 

crime, this does not prevent it from approving the agreement thus reached. But despite the 

formal protection and safeguarding of the rights of the defendant, I believe that such an 

interpretation and application of the law is incorrect and even contradicts the law itself. But the 

worse consequence of this misinterpretation is that it is again focused only on the possibilities 

for procedural protection of the rights of the persons brought to criminal justice and the court 

totally neglects the protection of the rights of victims of crime. Notwithstanding the subsequent 

possibility of the defendant being convicted by another court panel this inevitably leads to at 

least a delay in the criminal proceedings and the enactment of a final judicial act, which would 

have generated legal action and created a sense of security, justice and even retribution for 

victims of crime.  

In this regard and without claiming to be exhaustive, the author considers that some of 

the norms of the current Code of Criminal Procedure that have been listed above protect better 

the rights of the persons brought to criminal justice showing criminal indifference to the 

protection of the rights of victims of crime. Moreover, these norms are to the detriment of the 

legal possibilities for protecting the rights of victims of crime. Generally speaking, some of  

basic principles proclaimed in the National Republic of Bulgaria have been violated, namely 

that of the rule of law, the right to the protection of the rights and legitimate interests of citizens, 

their equality and the adversarial nature of the criminal process, giving priority to the protection 

of the rights of persons brought to criminal responsibility at the expense of the victims of crime. 

The democratic society in Bulgaria, being part of the European Union, should take its 

responsibility and take the necessary urgent and immediate measures, by making the necessary 

legislative amendments and provide equal opportunities for the protection of victims of crime 

with those of the persons brought to prosecution. Otherwise, there is a serious danger that the 

existing imbalance would lead to a serious debilitation of the democratic foundations in 

Bulgarian society and to demeaning and neglecting the constitutionally proclaimed principle 

of the rule of law. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



8 

 

References 

Stoynov, A. (2017). Criminal law – in general (first edition). Ciela Publishing House. 

 

Law and Regulation 

 

Criminal Code of the Republic of Bulgaria 

 

Criminal Procedure Code of the Republic of Bulgaria. (PPC / prom. SG, no. 86/28.10.2005, in force 

since 29.04.2006). 

 

Interpretative Decision № 1/2009 under Interpretative Case 1/2008 from General Meeting of the 

Criminal Colleges of Bulgarian Supreme Court of Cassation. 

 

Law of protection of persons threatened in connection with criminal procedure. (2004). Retrieved 

from http://www.legaltheory-forums.org   
 

 

http://www.legaltheory-forums.org/

