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Abstract 

The purpose of this research is to determine the concept of legal protection for death 

penalty convicts who are not executed immediately after permanent legal force in the future. 

This research is a normative legal research with the approach of Law, History, Comparison, 

Philosophy and Cases. The legal materials used are primary, secondary and tertiary with 

analytical techniques using perspective analysis. The results of this research indicate that at 

the Judicial Review stage, the Criminal Code Procedure must set a time limit for submitting a 

judicial review application since the decision has permanent legal force (inkracht van 

gewijsde). The execution of the judge's decision that imposes the death penalty on the convict 

who submits the application for judicial review and clemency must be strictly regulated. 
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Introduction 

Basically all forms of conviction are seizure for people's rights. Dead criminal is the 

heaviest criminal in Indonesia's positive law (Sapardjaja, 2007). Therefore, in the application 

of die criminal providing facilities in the form of legal efforts in the judicial process that must 

be passed, such as appeal, cassation, review and clemency. The right to life is not a rule without 

limitation (absolute). Dead criminal is still necessary if the actions of criminals are very cruel 

and do not take into account the aspects of humane and equitable life. 

According to the International Convention on Civil and Political Rights (International 

Covenant on Civil and Political Rights/ICCPR), the right to life is a right that cannot be reduced 

(non derogable rights). Similarly, the United Nations Human Rights Commission always 

issued a resolution calling for countries that have not eliminated the dead criminal 

commitorium of execution. Indeed, the International Covenant on Civil and Political Rights 

(ICCPR) does not forbid about the possibility of the implementation of the criminal dead. Some 

countries that are still applying die criminal in its positive law include Indonesia, China, Iran, 

Iraq, Pakistan, Sudan and even the United States who are trusted as supporters of human rights 

and democracy still retain punishments in 38 of the 50 states in the United States. 
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The country of Indonesia executed his citizens some time ago, with the execution of 

the death penalty convicts of Fabianus Tibo, Dominggus Da Silva, and Marinus Riwu on 

September 21, 2006, for being indicted in the case of Poso riots, Sulawesi. Executed after 2 

(two) years since receipt of the notification of the court decision which has a permanent legal 

force or around 5 (five) years since it was decided by the Palu District Court on April 5, 2001 

with Decision No. 459/pid.b/2000/pn.pl. The concerned has submitted a judicial review 

attempt to the Supreme Court to then apply for a clemency, but was rejected by the President. 

Based on the incident the criticism of Indonesia came from various parts of the world 

and members of Amnesty International in various countries (Supandi, 2008). Likewise, 

criminal execution of the Bali Bombing I, Amrozi bin H. Nurhasyim, Ali Ghufron and Imam 

Samudra with a long time of waiting in prison for more than 5 (five) years. Likewise with the 

Sumiarsih case who committed murder plans in Surabaya against a family with his waiting 

period in prison for more than 15 (fifteen) years and finally executed. This long time interval 

provides legal uncertainty to the convicts, such things must be improved so that the 

implementation of the death penalty is fair for the convicts. The delay in the execution of the 

execution until the period cannot be determined due to the unclear the legal basis of the time 

the execution is actually seen as a violation of human rights. The implementation of dead 

punishment that is delayed without clear reasons and a firm deadline is actually a form of 

judgment. It can be imagined that in question has been stated by the court that he will be 

sentenced to death, all the struggles through legal efforts, namely appeal and cassation, a review 

and clemency have been taken without results. However, when will be executed or run criminal 

dead, I don't know (Sahetapy, 2007). 

The issue of die in Indonesia is also related to its formal law that regulates the 

implementation of the criminal death after the verdict obtains permanent legal force. The 

waiting period of the implementation of dead criminal execution is quite time consuming, 

therefore the existence of a criminal death becomes a phenomenon and becomes widely 

questioned by various circles about its effectiveness and its relevance to the crime prevention 

and against the rights of convicts, because the waiting period of convicts for the implementation 

or execution of death can reach 25 years. Another case example was a criminal execution of 

death against Kusni Kasdut and Hengki Tupanla in 1980 which awaited more than 25 years 

before finally executed. The case of Liong Wie Tong and Tan Tian Tjoen in Karawang, the 

newly dead criminal execution was held in 2009 after being held in prison for 25 years (Arifin, 

2009). Problems in Indonesia today regarding protracted dead criminal executions are getting 

special attention. This happens because of the absence of rules that determine when the time 

of implementation or criminal execution dies after the court decision that has a permanent legal 

force. 

This condition collides with the rights of convicts or his family to submit extraordinary 

legal efforts in the form of PK (judicial review) to the Supreme Court and a clemency request 

to the President. Article 2 Paragraph (3) Law Number 22 Year 2002 concerning Clemasi 

Mention: “Application for clemency as referred to in paragraph (1) can only be submitted 1 

(one) time except in terms of: (a) the convict that has been rejected the request for a climate 

and has passed 2 (two) years from the date of the clemic application, or (b) convicted which 

was once given a clemency from a criminal dead became a life imprisonment and had passed 

2 (two) years from the date of decision to grant clemency received”. 

Although submission of clemency is limited to only 1 (one) times with the exception 

of Article 2 paragraph (3) of Law Number 22 of 2002 concerning the clemency, there needs to 

be provisions for legislation that regulates the maximum deadline for submission of 

extraordinary legal efforts in the form of PK (Review) or clemency by convicts from receipt of 

the notification of court decisions that have permanent legal force, thus the convict also 

obtained legal certainty about criminal execution imposed on him. The criminal execution of 
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death against convicts with the decision of the judge who sentenced him to death since the 

receipt of the court decision that had permanent legal force and after submitting a judicial 

review effort until the clemency was rejected by the President. Based on the case as described 

above, the period of waiting for convicts before being executed is very diverse, and as if there 

is no certainty. The death penalty convicts has indeed done a crime and causes casualties and 

suffering. But don't let the country and the community revenue resulting in excessive suffering.  

The linkage of legal protection against death penalty convicts that are not immediately 

executed after permanent legal force, is not only related to the rights of the convict to submit 

extraordinary legal efforts but also up to clemency. This is one of the original research 

originality, so that Igin's writer discusses further about the concept of legal protection against 

death penalty convicts that are not immediately executed after legal force in the future, 

 

1. Research Method 

The type of research used in this study is normative legal research, which is a research 

in the form of an inventory of the applicable legislation, to seek the principles of the legislation, 

so this research seeks to make legal findings that are in accordance with a particular case 

(Diantha, 2016). The research approaches in this study include the statute approach, the case 

approach, historical approach, comparative approach, and the philosophical approach. The 

legal materials used are Primary, Secondary, and Tertiary Legal Materials (Soekanto & 

Mamudji, 2011). The legal materials as referred to in succession consist of: Legislative 

Provisions (ius contitutum and ius constituendum), international provisions such as the UDHR 

and the ICCPR; Draft Bill on the 2012 Criminal Code, Draft Bill on the 2015 Criminal Code; 

and most recently the Draft Bill on the 2019 Criminal Code as the ius constituendum; 

Indonesian dictionaries, English dictionaries, law dictionaries, encyclopedias and legal 

journals.  

The collection of legal materials is carried out using internet searches and literature 

studies (Marzuki, 2010). All legal materials that have been collected and to make it easier to 

document the archiving of legal materials are adjusted to their respective groupings. The 

analysis of the legal material is carried out prescriptive analytically, which aims to produce a 

prescriptive on what should be the essence of legal research as a legal scientist who is a legal 

scientist (Setiono, 2004). Guided by the characteristics of legal science as an applied science, 

the prescriptive provided must be applied as far as possible. The collected legal materials will 

then be identified by referring to the quality or quality of the data presented. 

 

2. Results and Discussion 

2.1. Comparison of power gives clemency in several countries 

The concept of forgiveness in the United States consists of Pardon and Commutation. 

In this case the office of the Affairs Affairs Lawyer (The Office of the Pardon Attorney) helped 

the President to carry out the clemency process. Based on the constitution, the power of the 

President in providing clemency only applies to federal criminal acts. Specifically the 

provisions in gratification are regulated in the Rules Governing Petitions for Executive 

Clemency, October 18, 1993, Vol. 58, No. 199, At Pages 53658 and 53659. Generally, 

clemency can be given based on the good behavior shown by the applicant for a long period of 

time. In the concept of replacement of punishment in the United States, a change of punishment 

reduces the period of detention, but does not mean forgiving criminal acts or crimes. Requests 

for replacement of punishment cannot be made by the convicts that are submitting legal efforts 

through appeal. In general, changes in punishment are extraordinary forgiveness that is very 

rarely given. The right reason for considering the change of punishment is the inequality or 

severity of the punishment that is not supposed to be, critical illnesses that are difficult to cut 

off or old age. Justice factors can also provide a basis for recommending punishment in certain 
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cases context. The amount of time the punishment that has been undertaken and the availability 

of other legal efforts is very calculated in deciding whether to receive clemency or reject it. 

The power to forgive is only owned by the President and cannot be canceled by any other 

government institutions. In this case, a President is more synonymous with a king than elected 

public officials (Kiger, 2021). 

Japan is a country that adheres to a constitutional monarchy system such as Britain and 

Canada. This limits the power of the Japanese Emperor. As the Head of Seremonial State, the 

position of the emperor is regulated in the Japanese Constitution as a "state symbol and 

unifying people". In its history, the concept of forgiveness was given during important empire 

events, such as the marriage of the crown prince or coronation of the new Emperor. Then based 

on Article 73 of the Japanese Constitution, the Cabinet has the power to forgive criminals. The 

Cabinet has also provided forgiveness at imperial families, besides national important events, 

such as enforcing the post-world war peace agreement in 1952 and the return of Okinawa from 

the United States in 1972 (Zhang, 2019). Specifically the provisions regarding gratification in 

Japan are regulated in Pardon Act No. 20 of 1947 (has been changed with ACT No. 49 of 2013) 

Jo. Ordinance for Enforcement of the Pardon Act (Ministry of Justice Ordinance No. 78 of 

1947). The convicted convict can apply for clemency to the National Offenders Commission 

Rehabilitation Commission (National Office Rehabilitation Commission) through a 

correctional or prosecutors after a certain period of time and depending on the type of 

punishment dropped. The Cabinet sets a special criteria for clemency and removes time limits 

regarding a clemency request. 

The concept of forgiveness in the Philippines was carried out by the President. The 

Philippine President has the power to give a clemency or forgiveness to the inmates of the 

recommendations of the Board of Pardons and Parole (Board and Parole), he can provide 

forgiveness, replacement of punishment or suspension of the execution of punishment. Giving 

clemency by the President is regulated in the Philippine Constitution in Article VII Section 19. 

The President can provide a suspension or delay, replacement of punishment and forgiveness, 

and cancel the penalty and ransom, after being decided in the final and binding, except in the 

case of impeachment (Sugiharto, 2008). The President also has the power to provide amnesty 

with the majority approval of Congressman. Regarding cases related to violations in elections, 

the provision of forgiveness by the President must be with the approval of the Constitutional 

Commission as stated in Article IX Section 5. In carrying out his duties, the President is assisted 

by a body/council called the parole for forgiveness and liberation (Board of Pardons and 

Parole) under the Ministry of Justice. Based on Law No. 4103 dated December 5, 1933 and 

Executive Order No. 83 dated January 11, 1937, the Board was in charge of providing parole 

and recommended to the President regarding all forms of clemency for someone or prisoners 

who were entitled to get it. The function of the Board includes conducting studies and reviews 

and discussions of prisoners who qualify for parole and presidential clemency and review 

reports submitted by the Parole and Probation Administration and make necessary decisions. 

During 2008, the Board of Pardons and Parole had handled 4,882 cases of applications, 390 of 

them the rest of the cases from 2007, 3,073 cases were received in 2008 and 1419 cases for 

replication requests. 4,528 cases have been resolved for the petition of parole and forgiveness 

from the president. 21 Cases are returned to the Bureau of Corrections and 7 for serious health 

cases and seniors delegated to the Presidential Office (Sisanthe, 2010). Then in 2009, the BPP 

handled approximately 5,056 cases, and disconnected 4,894 cases for petition for parole, 

suspension of punishment, clemency and including serious health cases and seniors who were 

delegated to the presidential office. 

Whereas in Indonesia, after the amendments to the 1945 Republic of Indonesia, the 

position of Clemency is increasingly strengthened in the constitution as the highest hierarchy 

in laws and regulations. Article 14 Paragraph (1) of the Republic of Indonesia State 
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Constitution in 1945 stated that, "The President gives clemency and rehabilitation by taking 

into account the consideration of the Supreme Court". This provision indicates that the 

President in its functions as a head of state has a prerogative (prerogative) authority to provide 

clemency and rehabilitation on the basis of the Supreme Court's consideration. The mandate of 

this constitution was then managed into Law Number 22 of 2002 concerning Clemency (State 

Gazette of the Republic of Indonesia in 2002 Number 108) which was passed by President 

Megawati Soekarnoputri on October 22, 2002 in lieu of Law Number 3 of 1950 concerning a 

clemency application considered not in accordance with the development of the constitution 

and the needs of the community's law. 

On August 20, 2010, President Susilo Bambang Yudhoyono ratified Law Number 5 of 

2010 concerning Amendments to Law Number 22 Year 2002 concerning Clemency (State 

Gazette of the Republic of Indonesia in 2010 Number 100). This change was carried out 

because of several reasons, one of which was related to the limitations of the time of submitting 

a clemency application for convicts, namely 1 (one) year after the verdict obtained a permanent 

legal force as defined by Article 7 paragraph (2). In its development on June 15, 2016, the 

Constitutional Court through Decision No. 107/PUU-XIII/2015 then annulled Article 7 

paragraph (2) which was considered to be able to hurt a sense of justice (sense of justice) for 

justice seekers (Yustisabel) (Apriani, 2010). This provision is considered to ignore the 

principles and values of material justice, the principle of legal state that guarantees the basic 

rights of citizens to fight for justice, and contrary to the concept of legal renewal. Basically, 

the clemency request submitted by the convict did not delay the implementation of the court's 

decision, but it was excluded for the death criminal decision as determined by Article 3 Jo. 

Article 13 of the Clemency Law. Prosecutor as the executor must be able to ensure that the 

death rights have used their rights, especially the right to apply for a clemency to the President. 

In this case, the clemency is seen as a remedium ultimum, because if a clemency request 

submitted by the death penalty convicts was rejected by the President, and the Presidential 

Decree on the rejection was received by the convict, then the executor was allowed to 

immediately conduct a criminal execution of death against the concerned death penalty 

convicts.  

 

2.2.The Concept Of Legal Protection For Death Penalty Convicts Who Are Not 

Executed İmmediately After Permanent legal force 

The time limit in the provision of a decision on the submission of a review request was 

explained as follows, a review of the decision that had a permanent legal force (inkracht van 

gewijsde) was opened after an ordinary legal effort in the form of an appeal or cassation was 

closed. That is, there are no more ordinary legal efforts that must be passed again or because 

the deadline for submitting ordinary legal efforts has been exceeded. The court ruling that can 

be requested by the review is a court ruling at all levels, namely the decision of the first level 

court (District Court), the decision of the appeal court (High Court) and the decision of the 

Cassation Level Court (Supreme Court), provided that the decisions in each level have been 

obtain permanent legal power. If the review institution is faced with a judge's verdict that 

imposes the criminal dead, there is a legal uncertainty caused by the absence of a time limit for 

the decision to the ruling petitioned by the death conviction as determined in Article 264 

paragraph (3) of the Criminal Code Procedure If viewed from the length of the detention period 

before the legal status that will still require a few hours. The detention period (waiting period) 

that can be calculated from the start of the investigation process up to the release of the 

cassation verdict is for 700 days (23 months 10 days) as predetermined article 24, 25, 27, 28 

and 29 of the Caught, even this has not been added with a detention period when the request 

for review. 



     
  

77 

 

In Article 23 of Law Number 4 of 2004 concerning Judicial Power, (currently Law 

Number 48 of 2009), regulates definitively regarding the review of the court verdict with 

permanent legal force. In the article, the review can be made if there are certain things or 

circumstances. For example, new evidence was found (Novum) and/or a mistake of judges in 

applying the law (Manalu, Sinambela, & Manalu, 2010). Special Review submitted by the 

prosecutor, until now it is still debated by experts, because based on the provisions of the law, 

specifically in a criminal case, the review request can only be carried out by the convicts or 

heirs (article 263 paragraph (1) of the Criminal Code Procedure . But until mid-2009, there 

have been three cases of prosecutors who were accepted and discouraged by the Supreme 

Court, namely the defendant Pollycarpus Priyanto, Muhdi PR and Syahril Sabirin, in addition 

to Mukhtar Pakpahan and Natalegawa. With regard to a review, according to the author, it does 

not inhibit the execution of dies as partly argues. 

While the time limit in the administration of the verdict on the submission of the 

clemency application was explained as follows, the implementation of the clemency before and 

after the changes in the Constitution in 1945 lies in the need for consideration of the Supreme 

Court in any request for clemency, with the consideration of the Supreme Court in a period of 

30 (thirty) After submitting a request or a copy of the clemency request received by the 

Supreme Court, it can provide legal certainty to each clemency applicant. The gift of these 

considerations increases the role of the judicial institution in carrying out a check and balances 

mechanism, but does not reduce the power of the President. 

The consideration of the Supreme Court plays a considerable role in influencing a 

decision of the presidential clemency. In the period 2004-2010 as data described earlier, there 

were 191 requests for clemency, which produced 62 presidential decisions, including 51 refuse 

decisions and 11 Kabul decisions. The clemency decision granted a request from 60 convicts 

and rejected the request from 131 convicts. The Presidential Decree that takes into account the 

consideration of the MA numbered 53, while the Presidential Decree that did not follow the 

consideration of the MA numbered 9, meaning the percentage of the president in terms of 

taking into account the consideration of the MA of 85.5%. Then the percentage did not pay 

attention to the consideration of the MA of 14.5%. This shows that the MA consideration is 

quite influential in a clemency decision making by the President. Article 14 Paragraph (1) of 

the 1945 Constitution of the 1945 Constitution as the Legal Platform and Check and Balances 

in terms of implementation are granted or refusing the clemency has been running as (Aryanto, 

2011). 

The analysis of the provisions of the review can be explained as follows, extraordinary 

legal efforts (judicialion) can be carried out on court ruling that has permanent legal force. 

Article 263 paragraph (2) of the Criminal Code Procedure (2). Then Article 263 paragraph (3) 

of the Criminal Code Procedure (3) determines that on the basis of the same reason as in 

paragraph (2) of a court ruling that has obtained legal forces can still be submitted a review 

request if in the decision, an acquired deed is stated to have been proven but not followed by a 

chance. The right to submit a review of a review of a court ruling that has obtained a permanent 

legal force is the rights of convicts or heirs as determined by Article 263 paragraph (1) of the 

Criminal Code Procedure. Based on the explanation of Article 23 of Law Number 4 of 2004, a 

review can be made if there are certain things or circumstances after the decision is dropped, 

for example, new evidence (Novum), and/or the mistake of judges in applying the law. When 

compared with Law Number 19 of 1964, the provisions of Article 21 of Law Number 14 of 

1970, finally Law No. 48 of 2009 Increases the provision that the review can be proposed both 

in the Civil Case and Criminal Congress and Judicialization Submitted to the Court Agung 

(Anjari, 2015). Especially in a criminal case, the term last review contained in Law Number 8 

of 1981 concerning Criminal Code Procedure Law, which is as stipulated in Chapter XVIII, 

the second part, Article 263 to Article 269 of the Criminal Code Procedureuever. In Article 
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263 of the Criminal Code Procedure Code was stated, "against the court ruling that has obtained 

a permanent legal force, except for free verdict or escape from all lawsuits, convicts or heirs 

can submit a request for a review of the Supreme Court". After the release of the Criminal Code 

Procedure Code in 1981, the term review was stretched again in Law Number 14 of 1985 

concerning the Supreme Court, as contained in Article 28, Article 34 and Article 66 to Article 

77. In addition to Law Number 14 of 1985 it also contained in Article 23 and Article 24 of Law 

Number 48 of 2009 concerning Judiciality. 

While the practice in the trial in Indonesia, a long-known review and enforced. What is 

meant by a review in Positive Law Indonesia, in some positive laws it is only mentioned that 

the court ruling that has obtained legal forces can still be requested by the Supreme Court with 

several requirements. A court decision can be said to have obtained a permanent legal force 

(Inkracht van Gewijsde), in the law of criminal events that are now valid and in Government 

Regulation Number 27 of 1983 concerning the Implementation of Criminal Code Procedure, 

not at all regulating it. But in the decision of the Minister of Justice Number M.14-PW.07.03 

of 1983 concerning the Additional Guidelines for Implementation of the Criminal Procecision, 

it was stated that the decision of the new court was declared to have a permanent legal force if 

the deadline for thinking was exceeded 7 (seven) days after the first level court decision and 

14 (fourteen) days after appeal court ruling. 

Doctriner there are two important reasons in submission of judicial review, namely the 

existence of "Conflict van rechtSpraak" and the existence of "Novum" (Wajayanta, 2014). 

Conflict van rechtspraak is the existence of different decisions with conditions declared proven, 

but it turns out that one another is contradictory. Whereas Novum is the existence of a new 

situation that causes strong allegations, if it is known that the situation at the time of the trial is 

still ongoing the result will be a free decision or escape the lawsuits or the demands of the 

public prosecutor cannot be accepted and also the case is applied to lighter criminal provisions. 

Analysis of the provisions of clemency is explained as follows, in Indonesia, in 

accordance with the provisions of Article 14 paragraph (1) of the 1945 Constitution which is 

subsequently regulated in Law Number 22 of 2002, amended by Law Number 5 of 2010, the 

President has authority Give clemency after paying attention to the consideration of the 

Supreme Court. This authority comes from rights attached to the position of the President as 

Head of State which is generally also owned by the Head of State in other countries. This right 

is exclusive so it is referred to as prerogative and therefore the consideration of the Supreme 

Court is not binding even though the procedural side must still be traversed. 

Provisions regarding clemency do not determine what crime can or cannot be given 

clemency so that in principle all convicts can be given clemency. Provisions also do not 

determine the reasons that can be used by the applicant to apply for a clemency or reason for 

the President to grant the request.66 In practice, the reason for the application and granting of 

clemency is not much different from the reason for the remission, namely the conditions and 

behavior of convicts. The convicted conditions are a humanitarian reason, namely the health 

of the rally or mentally good convicted, while the reasons for behavior are changes in attitudes 

and behavior of convict in the more positive direction. This is in accordance with the piercing 

paradigm that prioritizes more popularity compared to condemnation. 

Giving clemency is regulated in Article 14 of the 1945 Constitution which reads, "The 

President gives clemency, rehabilitation, amnesty and abolition". The article reflects the 

authority of the President who is independent and absolute. In providing forgiveness, the 

President does not require approval and consideration from government branches or other 

institutions. This power is very large and the President has full power to do so. According to 

the explanation of the 1945 Constitution, in this power the President acted as head of state. 

Clemasi by the President is basically not a legal action, but a non-legal action based on the 

prerogative of a head of state, thus gration is forgiveness in the form of reducing criminal 
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(starfvermıderend) or creating criminalization or the elimination of the criminalization that has 

been decided and permanent legal force (Eddyono & Wagiman, 2007). When referring to the 

results of the study, there is a difference in the implementation of clemency in Indonesia with 

the United States and Japan, while the implementation of clemency in the Philippines is almost 

similar to the practice of implementing clemency in Indonesia. In America, Pardon was given 

after the convict was finished serving his sentence. The forgiveness was given after the convict 

through the waiting period of 5 (five) years and institutions that gave recommendations to the 

President was the office of the clemency attorney (The Office of the Pardon Attorney). 

In Japan, clemency or forgiveness is classified as general forgiveness and special 

forgiveness for certain people and is assessed based on evaluations carried out by the Minister 

of Justice obtained based on the recommendations provided by the National Offenders 

Rehabilitation Commission. Public forgiveness can be given to all convicts that commit crimes 

as specified in the Cabinet command. In the Philippines, the President in giving clemency is 

assisted by a body or council called the parredons and parole liberation (Boardons and Parole) 

led by a chairman of the Executive Director and Deputy Executive Director who is under the 

Ministry of Justice. This council provides recommendations for the President regarding all 

forms of clemency for a prisoner who has the right to get it. In addition, this council is also 

tasked with conducting studies and reviews for inmates who are qualified to obtain forgiveness 

from the President. In each of these countries, submitting a clemency application is handled by 

the institution responsible for providing recommendations to the President (America and the 

Philippines) or the Cabinet of Prime Minister (Japan) after fulfilling the requirements and 

standards of consideration in providing clemency. 

Indonesia requires consideration of the Supreme Court, while the implementation of 

clemency in the United States, Japan and the Philippines is carried out without consideration 

or interference from the branch of the judicial institution. In other words, America, Japan and 

the Philippines have a special independent institution that serves to provide recommendations 

to the head of state in considering clemency. According to the author, in Indonesia the dead 

criminal decision will result in a criminal execution of death if the internal and extraordinary 

legal efforts have been taken by the convict but do not meet the expectations as desired, unless 

there is a presidential intervention that has prerogative rights in its function as a head of state 

regarding the law or reject the request for clemency proposed by convicts. Article 3 Jo. Article 

13 of Law No. 22 of 2002 which has been amended by Law No. 5 of 2010 must be the last gate 

for the executor of the executor before carrying out the judge's verdict (criminal execution of 

death). In this case, the state is required to guarantee the right to death rights to submit a 

clemency has been fulfilled before the relevant facing a firing team. 

The concept of a recent review is explained as follows, a review is a filter from the 

Supreme Court, while clemency is a filter from the President. Without going through 

alternatives or cumulative from these two filters, the execution of death cannot be carried out 

by the prosecutor as the executor. The right to apply for a review as an extraordinary legal 

effort is the first shield for the death penalty convicts in order to change the decision of the 

court that has obtained legal force remains as an embodiment of the Due Process of Law 

principle. 

The issue arose on the case of convicts that was convicted of dead criminals did not 

have a time limit when the death penalty convicts submitted an extraordinary legal 

reinforcement. According to the author, if the death penalty convicts do not propose their rights 

to make a review effort, then with the transfer of clemency law from previously with Law No. 

5 of 2010 concerning clemency (last clemency law), in this case the rights of death rates who 

do not submit PK can be exceeded directly using their rights to apply for clemency to the 

President since the court's decision has obtained a permanent legal force (Wantu, 2007). 
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While the concept of clemency in the future described as well as the following, criminal 

plotning, especially with the execution of dead crimes is important in criminal law and criminal 

justice in Indonesia. Therefore, the process, activities and imposition of decisions must be 

stipulated wisely, selectively and objectively, and there is no difference in treatment of 

convicts. Dead criminal plotning is not only to suit the law of the event but also related to 

justice, the certainty of law and human rights and the objectives of the politics of a country and 

politics. In the opinion of the author, the request to submit a clemency is the rights of convicts 

that must be taken and on the other hand refusing and receiving a clemency request is the right 

of the president constitutionally. If the death penalty convicts does not apply for a clemency, 

according to the provisions of the Law Number 5 of 2010, "For the benefit of humanitarian and 

justice, the minister in charge of government affairs in the field of law and human rights can 

ask the parties to apply for clemency and ministers intended to examine and Carry out the 

process of submitting clemency by submitting a request to the president who submitted a long 

time for a period of 1 (one) year after the verdict obtained permanent legal force ". Based on 

this, the President must provide certainty limits of time, in this case the author argues, which 

is 10 (ten) years since the verdict in Kracht Van Gewijsde. Therefore, a period of 10 (ten) years 

according to the author is the ideal time so that the concept of humanistic and equitable 

conviction. 

From this description of the concept of concepts that the author stated, the execution of 

death against the convicts is expected to no longer be in the waiting period of 10 (ten) years, 

and also no more under 10 (ten) years. Basic consideration of the Supreme Court to be accepted 

or refused by the president's clemency, according to the author of the President must truly pay 

attention to the legal considerations of the Supreme Court intended, if the Supreme Court 

provides a consideration that the crimes committed by the convicts are very dangerous to the 

lives of Indonesian people, for example narcotics crimes (convicted as suppliers, Especially as 

a factory owner), on the basis of the consideration of the Supreme Court to be rejected by his 

graduation, thus the President must fulfill these considerations, even though the refusal and 

refusal of clemency is the president's prerogative, because it greatly influences the criminal 

justice system. Besides that it is also important to pay attention to the objectives of the 

distribution by balancing between absolute theory and relative theory. 

Likewise with the issuance of the Fiat of the President's execution, it is expected that it 

does not require too long for the prosecutor's office to immediately submit to the President. 

The application of life sanctions must be the main alternative, after convict waiting for too long 

execution. But it does not rule out the possibility of dead crimes will continue to be carried out 

if noting Article 100 paragraph (5) of the 2019 Criminal Code Bill: If during the trial period 

for 10 (ten) years do not show the attitudes and actions that are commendable and there is no 

hope to be repaired, then the dead criminal can carried out on the orders of the Attorney 

General. Likewise in Article 101 of the 2019 Criminal Code Bill, on the contrary if the request 

for clemency the death penalty convicts rejected and the dead crime was not carried out for 10 

(ten) years not because the convict of escaping, the dead criminal can be changed to a life 

imprisonment with a presidential decision. From the several provisions above, related to the 

constitutionality of the waiting period execution for the death penalty convicts is clearly not 

regulated in legislation, but only regulated about several factors that can be justified juridically 

to delay execution. Outside of this, if there is an obscurity of the waiting period of execution 

for the death penalty convicts such as cases that have been described in the previous discussion, 

then it is an unconstitutional thing in the distribution system. That is, this problem is very 

impact on the enforcement of criminal law in Indonesia, which is not the achievement of the 

objectives of convicts. 

The arrangement of the waiting period for the death penalty convicts that has been 

permanent legal force, but has not been executed even though the principle is in order to 
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provide legal certainty and legal justice in the law enforcement process for convicts. Because, 

the defendant who was sentenced to death by the court, had to undergo 2 (two) the basic 

criminal type of one of the same actions, namely the death and imprisonment. The practice of 

applying such laws caused legal uncertainty, because the convict did not know the criminality 

being imposed on it. The uncertainty is very detrimental to the seekers of justice (yustisabel). 

Even though in addition to the principle of justice, the principle of legal certainty is the next 

goal. Furthermore, the execution of death if it is not immediately implemented, late or 

protracted, this is a practice that is contrary to the constitution, the law on human rights and the 

principles of legal protection for victims, convicts and the community. The uncertainty of the 

waiting day of execution resulted in the absence of legal certainty for convicts. Moreover, for 

victims and the community feels the lack of justice, it can even bring up the failure of its main 

judgment objectives in terms of general prevention. 

 

Conclusion 

At the Judicial Review stage, the Criminal Code Procedure must regulate the time limit 

for submitting a judicial review application since the decision has permanent legal force 

(inkracht van gewijsde), so the waiting period is not too long (starting from the investigation 

process until the decision of the Cassation is issued and added to the detention period). when 

the applicant has not, or will and will not even apply for reconsideration). In the future there 

must be uniformity regarding the waiting deadline which is regulated in legislation, which is a 

period of 10 (ten) years, so that the existence and effectiveness of criminal mature as a means 

of prevention (repression) and repression can be realized. 

The execution of the judge's decision that imposes a criminal dead against the convict 

that submits a request for a review and clemency must be stated, if it passes from the specified 

waiting deadline, then the death penalty convicts of the status must be determined, whether the 

execution will be carried out or changed to the punishment of conditional death , life prison or 

prison for 20 (twenty) years. This concept is useful in providing opportunities for death penalty 

convictsers to be assessed by their behavior. This is intended so that the process of legal and 

non-legal efforts carried out by the convicts, especially the death convict, gets certainty time 

regarding the implementation of the execution of the judge's decision that imposes the criminal 

dead to realize the value of humanistic justice and human rights protection. So that to the 

government or the President (executive), in terms of granting or rejecting a clemency 

application, especially to the death penalty convicts, it is fitting to consider carefully the 

recommendations of the Supreme Court (Judiciary) and the waiting period that has been 

undertaken by the death penalty convicts in detention, and the social impact that will be 

potential arises due to the decision taken by the President, so that the power of the president's 

judicial possessed, especially in granting or rejecting a clemency application can realize 

humanistic justice and not only based on political assumptions and pressure alone.  
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